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THE  CUMMINS  AND  THE  ESCH  BILLS 

Compared  as  to  Important  Provisions 


I.  Causes  of  Action  arising  out  of  Federal  Control. 

There  is  some  doubt  as  to  whether  either  bill  clearly  pro- 
vides that  shippers  can  recover  reparation  on  account  of 
any  unreasonable  rates  which  may  have  been  imposed  by 
the  Railroad  Administration. 

Cummins  Bill: 

It  would  seem  as  if  the  Cummins  Bill  intended  to  give 
this  right  to  the  shippers  (Sec.  1,  p.  2),  but  it  seems 
doubtful  whether  the  proper  machinery  has  been  pro- 
vided. 

Esch  Bill: 

The  Esch  Bill  (Sec.  204,  p.  8)  provides  for  the  bring- 
ing of  “actions  at  law,  suits  in  equity  and  proceedings  in 
admiralty,’'  but  apparently  does  not  provide  for  proceed- 
ings before  the  Interstate  Commerce  Commission  for 
reparation. 

We  favor  the  provision  in  the  Cummins  Bill,  with 
the  addition  on  page  2.  line  22,  of  the  words  “and  com- 
plaints before  the  Commission.'’ 


II.  Indebtedness  of  Carriers  to  the  Government. 

Cummins  Bill  provides  (Sec.  2,  p.  5)  that  indebted- 
ness of  the  carriers  to  the  Government  “for  additions 
or  betterments  made  during  Federal  control  or  for  ad- 
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vances  made  by  the  United  States  or  incurred  to  pay  off 
any  carrier’s  indebtedness  properly  chargeable  to  capital 
account”  may  be  funded  for  ten  years  with  interest  at 
G per  cent. 

Eseh  Bill  provides  (Sec.  205,  p.  10)  that  indebtedness 
for  advances  for  betterments  may  be  funded,  but  it  does 
not  provide  for  the  funding  of  other  indebtedness.  This 
would  seriously  handicap  the  New  Haven  Railroad,  and 
it  is  believed  that  it  is  in  the  interests  of  New  England 
that  the  New  Haven  Railroad  be  able  to  secure  such 
financial  relief. 

This  bill  also  provides  that  any  indebtedness  of  the 
United  States  to  the  carrier  may  be  offset  against  the 
indebtedness  of  the  carrier  to  the  United  States,  but  it 
is  believed  that  this  in  fact  is  appropriating  current 
receipts  for  additions  and  betterments,  and  that  such  a 
policy  tends,  especially  at  this  time,  greatly  to  cripple 
the  railroads. 

We,  therefore,  recommend  the  passage  of  the  provision 
in  the  Cummins  Bill. 


III.  Filing  of  Rate  Schedules  and  Guaranteed 
Compensation. 

Cummins  Bill  provides  (Sec.  5,  p.  9)  that  rates  filed 
within  sixty  days  shall  become  effective  at  the  end  of 
four  months  after  they  are  so  filed  and  that  the  guaranty 
shall  continue  for  this  period.  Excess  profits  go  to 
the  Government. 

Esch  Bill  provides  (Sec.  207  (a),  p.  13),  in  substance, 
that  the  Government  will  continue  the  payment  of  the 
agreed  compensation  provided  the  carrier  “has  filed  with 
the  Commission  schedules  embodying  general  increases 
in  its  rates,  fares  and  charges.” 

It  is  believed  that  this  provision  may  be  construed 
as  a rule  for  the  Commission  to  allow  increases  suffi- 
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ciently  large  to  relieve  the  Government  from  all  loss 
during  the  six  months.  No  provision  that  excess  profits 
shall  go  to  Government. 

Inasmuch  as  the  carriers  have  been  preparing  their 
schedules  for  some  two  months,  and  will  have  the  time 
between  now  and  when  the  law  is  enacted,  which  may  be 
two  months  more,  and  two  months  after  that,  namely,  in 
all,  six  months,  to  prepare  their  schedules,  we  are  inclined 
to  think  the  provision  in  both  bills  is  ample,  although  un- 
der ordinary  conditions  six  months  would  be  a pretty  short 
time  within  which  to  prepare  tariffs.  It  is  doubtful 
whether  four  months  is  a sufficient  time  for  the  Commis- 
sion to  consider  the  applications  of  shippers  for  modifica- 
tions, and  it  is  respectfully  suggested  that  the  time  given 
to  the  Commission  for  examination  of  the  schedules  be  six 
months,  and  that  the  guaranteed  compensation  continue 
for  that  length  of  time. 

IV.  Limitation  for  Bringing  Suits  and  Causes  aris- 
ing before  Federal  Control;  also  New  Rule 
as  to  when  Statute  of  Limitations  begins  to 
run. 

Eseh  Bill  provides  (Sec.  204,  p.  10)  “that  the  period 
of  Federal  control  shall  not  be  computed  as  a part  of 
the  period  of  limitation  in  actions  against  carriers  or  in 
claims  for  reparation  to  the  Commission  for  causes  of 
action  arising  prior  to  Federal  control.” 

The  Cummins  Bill  does  not  appear  to  cover  this  very 
important  point.  On  account  of  the  fact  that  every  one 
was  devoting  his  energies  during  the  war  towards  sup- 
plying the  necessary  sinews  of  war  very  little  attention 
was  paid  to  actions  against  the  carriers  during  that 
period.  Furthermore,  the  carriers  themselves  were  so 
overwhelmed  with  business  that  they  refused  often  to 
investigate  matters,  and  the  time  of  limitation  often 
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expired  before  the  carriers  had  reported  their  decision  in 
reference  to  these  claims. 

Escli  Bill  also  provides  (Sec.  436,  p.  76)  that  in  all 
cases  the  two  years’  period  shall  be  “computed  from  the 
day  when  notice  in  writing  is  given  by  the  carrier  to  the 
claimant  that  the  carrier  has  disallowed  the  claim.” 

This  is  a most  important  amendment  and  will  correct 
a practice  of  delay  on  the  part  of  railroads  which  has 
been  most  exasperating. 


V.  Transportation  Board. 

We  appreciate  the  very  wide  divergence  of  opinion  be- 
tween the  House  and  the  Senate  Committee  on  the  question 
of  the  establishment  of  a Transportation  Board.  On  the 
whole,  we  are  inclined  to  agree  with  the  Senate  bill,  and 
we  believe  that  the  functions  of  the  Transportation  Board 
ltave  been  so  clearly  defined  that  little  cause  for  friction 
should  arise. 

VI.  Labor  Provision. 

Cummins  Bill: 

We  believe  that  the  Senate  Committee  has  taken  a 
courageous  and  wise  stand  in  reference  to  interruption 
of  transportation,  and  we  believe  that  the  country  will 
sustain  the  Senate  Committee  in  its  views. 

Esch  Bill: 

The  provision  finally  adopted  by  the  House  did  not 
have  the  approval  of  the  House  Committee.  We  believe 
the  bill  as  enacted  by  the  House  on  this  point  is  im- 
possible. Among  other  things,  it  apparently  gives  only 
to  the  employees  the  right  to  lay  their  cases  before  an 
arbitration  board.  There  may  be  a strike  at  any  time. 
Furthermore,  existing  wages  and  wage  conditions  are 
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made  the  lawful  wages  and  conditions,  and  any  depart- 
ure therefrom,  except  by  mutual  consent,  constitutes 
a crime  for  which  the  officers  of  the  road  may  be  im- 
prisoned. Nothing  could  be  so  disastrous  to  efficient 
operation.  The  railroad  employees  would  be  a privi- 
leged class  with  the  minimum  but  not  the  maximum 
wage  fixed  by  law. 


VII.  Division  of  Rates. 

Cummins  Bill: 

The  provision  of  the  Cummins  Bill  in  reference  to 
division  of  rates  (Sec.  44,  pp.  S6-88)  is  a most  important 
and  far-reaching  change  in  the  law.  The  essential  part 
of  the  bill  is  contained  on  page  87,  line  21,  and  is  as 
follows : — 

“The  Commission  shall  inform  itself  and  take  into 
consideration  the  efficiency  with  which  the  carriers  are 
operated,  the  amount  of  revenue  required  to  pay  operat- 
ing expenses,  taxes,  and  a fair  return  on  the  property 
used  in  the  public  service,  the  importance  of  the  carrier 
to  the  public  as  a transportation  utility;  also  whether 
the  participating  carrier  is  an  originating,  intermediate, 
or  delivering  line,  and  any  other  fact  or  circumstance 
which  would  ordinarily,  without  regard  to  the  mileage 
haul,  entitle  one  carrier  to  a greater  or  less  proportion 
of  the  joint  rate  than  another,  and  shall  thereupon  deter- 
mine and  prescribe  what  will  be  the  just,  fair,  reason- 
able, and  adequate  division  of  the  joint  rate,  fare,  or 
charge  as  between  the  several  carriers  entitled  to  parti- 
cipate therein.” 


Esch  Bill: 

Section  417,  page  64,  changes  the  existing  law  only 
by  giving  to  the  Interstate  Commerce  Commission  the 
power  to  take  the  initiative  in  making  the  division  of 
rates. 
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There  is  no  provision  in  either  bill  of  such  great  impor- 
tance to  New  England  as  the  provision  contained  in  the 
Cummins  Bill.  If  enacted  it  will  go  a long  way  towards 
solving  New  England’s  peculiar  problems,  and  further- 
more, will  go  a long  way  towards  solving  the  problem  of 
most  weak  lines. 


VIII.  Amendment  to  the  Panama  Act. 

The  Esch  Bill  (Sec.  408,  p.  50)  provides  for  an  amend- 
ment of  the  Panama  Act  which  will  permit,  under  super- 
vision of  the  Interstate  Commerce  Commission,  the  own- 
ership of  water  lines  by  rail  lines.  The  Panama  Act 
practically  destroyed  water  service  on  the  Great  Lakes 
and  threatens  to  deprive  the  public  of  the  Long  Island 
Sound  lines.  This  amendment  will  probably  restore  the 
lake  service  and  permit  the  continuance  of  the  ownership 
of  steamboats  by  the  New  Haven  Railroad,  which  all 
New  England  seems  to  favor.  There  is  no  provision  in 
the  Cummins  Bill  which  meets  this  purpose,  and  we 
earnestly  recommend  the  adoption  of  the  provision  in 
the  Esch  Bill. 


IX.  The  Long  and  Short  Haul  Provision. 

The  Esch  Bill  leaves  Section  4 — the  long  and  short 
haul  section — as  it  now  exists  in  the  Interstate  Com- 
merce act;  the  Cummins  bill  amends  the  section  in  a 
way  so  as  practically  to  restore  the  rigid  long  and  short 
haul  rule.  The  requirement  that  the  rate  to  the  com- 
petitive point  shall  be  “fairly  compensatory”  is  most 
menacing. 

Senator  Cummins,  in  commenting  on  the  meaning  of 
this  expression  (Congressional  Record,  December  4,  p. 
40)  said: 
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“We  have  said  in  this  bill  that  the  Interstate  Com- 
merce Commission  can  give  the  authority  to  charge  more 
for  the  longer  than  the  shorter  haul;  but  in  giving  the 
authority  it  must  find  that  the  rate  which  is  charged  by 
the  railway  company  for  the  longer  distance  is  a com- 
pensatory rate  as  distinguished  from  an  out-of-pocket 
cost  rate.  There  is  a great  deal  of  difference  between 
these  two  things. 

“A  compensatory  rate,  I assume,  means  a rate  which 
will  enable  the  railway  company  charging  it  to  defray 
the  cost  of  maintenance  and  operation  and  that  wiil 
also  bear  its  just  share  of  the  return  upon  the  capital. 
I take  it  that  the  word  ‘compensatory’  is  used  in  that 
sense.  . . . 

“We  can  easily  imagine  that  if  the  Interstate  Com- 
merce Commission  finds  that  the  rate  is  compensatory 
for  the  longer  distance  it  will  be  rather  difficult  for  it  to 
maintain  the  proposition  that  the  higher  rate  for  the 
shorter  distance  is  a reasonable  rate.  That  is  the  way  I 
think  many  of  the  abuses  that  have  found  their  way  into 
the  administration  of  this  law  will  be  corrected.” 

We  hope  that  the  Eseh  Bill  will  be  followed  in  this 
respect  and  no  change  be  made  in  the  Fourth  Section  of  the 
Act. 

X.  Rate-making  Rule. 

It  appears  to  us  that  the  solution  of  the  railroad  prob- 
lem depends  upon  the  proper  rate-making  rule  to  be 
adopted. 

The  Eseh  Bill,  as  reported  by  the  Committee,  con- 
tained a rule  which,  however,  was  eliminated  by  the 
House. 

The  Cummins  Bill  contains  a rule  which  if  adopted 
would  have  far-reaching  effects.  Section  6,  beginning 
on  page  12,  contains  this  rule:  In  substance,  it  is  a rule 
compelling  the  Interstate  Commerce  Commission  to 
adjust  rates  so  that  the  carriers  in  a rate-making  group 
shall  receive  approximately  5 y2  per  cent  upon  the  value 
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of  the  property,  and  gives  to  the  Commission  power  to 
add  one-half  of  1 per  cent  to  be  used  for  non-productive 
improvements.  Whatever  a carrier  may  earn  over  6 per 
cent  is  divided  between  the  carrier  and  the  Government 
in  different  proportions. 

The  Government’s  share  of  the  surplus  fund,  known  as 
“general  railroad  contingent  fund,”  is  to  be  used:  (1) 
to  avoid  congestions,  interruptions,  etc.;  (2)  in  the  pur- 
chase and  leasing  of  equipment  and  facilities ; and  (3)  in 
the  way  of  loans  to  carriers. 

We  heartily  endorse  the  fundamental  principles  of 
the  Cummins  Bill,  namely,  that  the  excess  profits  of 
strong  lines  shall  be  used  to  help  the  weak  lines. 

Our  objection  rests  on  the  mandate  to  the  Commission 
to  fix  rates  so  as  to  give  per  cent  on  the  value  of  the 
property.  In  some  instances  this  will  increase  the  rates 
to  an  extent  which  will  yield  a very  large  return  upon 
the  stock  of  the  company,  for  the  reason  that  the  valua- 
tions, probably,  must  be  the  valuations  as  of  the  time 
when  the  rates  are  fixed,  and  these  valuations,  under  the 
rules  of  the  Commission,  as  sustained  by  the  courts,  will 
be  based  largely  upon  reproductive  value.  Although 
under  the  decisions  of  the  Supreme  Court  a carrier  per- 
haps may  insist  upon  rates  which  will  yield  a return 
upon  present  value,  nevertheless  Congress  should  not 
give  a mandate  to  the  Commission  to  establish  rates  on 
this  basis,  and  we  believe  that  the  less  that  is  said  about 
valuation  as  a solution  of  the  railroad  problems  the 
better  it  will  be  for  the  public. 

The  point  made  may  be  illustrated  by  the  case  of  the 
Boston  and  Maine  Railroad.  It  is  certain  that  the  value 
of  the  Boston  and  Maine  Railroad  as  of  July  1,  1914, 
will  not  be  less  than  $225,000,000,  and  it  probably  will 
be  $250,000,000.  It  is  pretty  clear  that  the  valuation 
as  of  to-day  would  be  $300,000,000.  Taking  these  three 
bases  the  following  would  be  the  result  of  the  application 
of  the  rate-making  principle  of  the  Cummins  Bill : 
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I.  Assume  valuation $225,000,000 

5i/2  per  cent $12,375,000 

Fixed  charges,  rentals,  and  interest  . . . 6,929,000 


Applicable  to  dividends $5,446,000 

6 per  cent  on  Preferred  stock 189,000 


Applicable  to  Common  stock $5,257,000 

or  13+  per  cent. 

II.  Assume  valuation $250,000,000 

51+  per  cent $13,750,000 

Fixed  charges,  etc 6,929,000 


Applicable  to  dividends $6,821,000 

6%  on  Preferred  stock 189,000 


Applicable  to  Common  stock $6,632,000 

or  16.8  per  cent. 

III.  Assume  valuation $300,000,000 

5 i/2  pei’  cent $18,000,000 

Fixed  charges,  etc 6,929,000 


Applicable  to  dividends $11,071,000 

6%  on  Preferred  stock 189,000 


Applicable  to  Common  stock $10,882,000 

or  27  per  cent. 


There  is,  we  understand,  quite  a controversy  as  to 
whether  value  for  rate  purposes  is  the  same  as  the  value  for 
condemnation  purposes,  but  it  would  seem  to  be  hard  to  get 
away  from  the  decisions  of  the  Supreme  Court,  which  per- 
mit rates  which  will  give  a fair  return  upon  present  value. 

The  extraordinary  result  of  the  present  high  price  level 
as  affecting  values  in  case  of  condemnation  is  seen  in  con- 
nection with  the  taking  of  the  Cape  Cod  Canal.  This 
canal  cost  between  $8,000,000  and  $9,000,000 ; it  had  never 
been  profitable,  and,  our  understanding  is,  had  scarcely 
paid  its  operating  expenses,  and  was  practically  a dead  loss 
in  the  hands  of  its  owners,  and  yet  the  jury  awarded 
between  $16,000,000  and  $17,000,000  damages  in  the  suit 
brought  against  the  Government  for  taking  over  the  canal. 
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This  verdict  was  undoubtedly  based  largely  upon  the  cost 
of  reproduction  at  present-day  prices. 

XL  As  a substitute  for  the  provision  in  the  Cummins 
Bill,  we  submit  for  consideration  the  plan  proposed  by  the 
Associated  Industries,  which  was  presented  to  the  Senate 
Committee  on  January  29-30,  1919,  by  Mr.  Edgar  J.  Rich. 
His  statement  appears  in  the  printed  hearings  on  “Exten- 
sion of  Tenure  of  Government  Control  of  Railroads,”  page 
70-1.  Mr.  Rich’s  statement  was  made  before  the  House 
Committee  on  July  30,  31,  1919,  and  is  reported  in  the  pro- 
ceedings on  “Return  of  the  Railroads  to  Private  Owner- 
ship,” beginning  at  page  361.  He  also  presented  bills 
embodying  his  views,  which  can  be  found  beginning  on  page 
2158.  * 

It  would  be  much  safer  to  base  rate  of  return  upon  the 
property  investment  accounts  as  proposed  under  the  War- 
field  plan  than  upon  valuation.  We  would  then  eliminate 
the  great  uncertainties  of  the  valuation  basis.  The  stand- 
ard return  paid  to  the  railroads  by  the  Government,  i.e. 
the  average  railway  operating  income  during  the  three 
pre-war  years,  was  5.2%  on  the  aggregate  property  invest- 
ment accounts.  If  therefore  the  Bill  provided  for  a return 
of  5.2%  on  the  property  investment  accounts— which  are 
definite  and  fixed — -the  railroads,  as  a whole,  would  receive 
the  average  net  return  of  the  three  pre-war  years.  We 
would  not  oppose  a return  of  5%  per  cent  on  this  basis,  if 
Congress  thinks  that  the  average  income  in  the  pre-war 
years  was  not  high  enough.  On  this  point  Senator  Cum- 
mins said  (Congressional  Record,  p.  137), 

“The  basis  of  5 y2  per  cent  increases  the  average  operat- 
ing income  of  the  three  years  preceding  the  war — I mean 
the  test  period  of  three  years  prior  to  July  1,  1917 — three- 
tenths  of  1 per  cent.  The  average  rate  of  return  upon  the 
property  investment  accounts  of  all  the  railroads  in  the 
United  States  for  the  test  period  was  5.2  per  cent,  and  if  it 
were  assumed  that  the  value  of  the  property  is  the  amount 
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of  the  property  investment  accounts,  this  increases  that 
average  by  three-tenths  of  1 per  cent.  My  own  judgment 
is,  however,  that  it  will  be  found  that  the  value  of  the 
properties  is  less  than  the  aggregate  investment  accounts 
and  therefore  the  5i/>  per  cent  will  probably  not  be  greater 
than  during  the  test  period.” 

XII.  Other  Provisions  of  the  Bills. 

1.  Car  service  and  extension  of  line. 

Both  bills  give — in  the  case  of  the  Cummins  Bill,  to 
the  Transportation  Board,  and  in  the  case  of  the  Esch 
Bill,  to  the  Interstate  Commerce  Commission — the 
power  to  compel  the  railroads  to  purchase  cars  and 
locomotives  and  to  extend  their  line. 

This  practically  transfers  to  public  bodies  the 
powers  of  management.  It  is  an  entirely  new  de- 
parture to  give  the  Interstate  Commerce  Commission 
the  power  to  compel  the  purchase  of  equipment  and 
extension  of  line.  It  tends  to  centralize  the  manage- 
ment in  Washington  and  to  deprive  the  railroad  man- 
agers largely  of  initiative.  It  will  probably  result  in 
poorer  service  rather  than  better  service,  for  it  is 
likely  that  the  railroads  will  wait  for  the  public  au- 
thorities to  order  them  to  purchase  rather  than  to  be 
always  alive  to  the  needs  of  commerce. 

2.  Terminals. 

Both  bills  provide  for  the  joint  use  of  terminals 
and  the  fixing  of  compensation.  This  seems  to  be  a 
wise  provision. 

3.  Pooling. 

Both  bills  permit  pooling  by  permission  of  the  Inter- 
state Commerce  Commission. 

It  has  been  assumed,  we  think  without  proper  con- 
sideration, that  most  of  the  evils  connected  with  rail- 
road operation  will  be  eliminated  provided  the  car- 
riers may  lawfully  be  given  the  privilege  of  pooling. 
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This  refers  not  to  the  question  of  pooling  of  equip- 
ment but  the  pooling  of  revenue,  or  the  pooling  of 
traffic.  In  the  old  days  the  railroads  pooled  revenue 
for  the  purpose  of  eliminating  competition  in  rates. 
There  is  today  no  substantial  competition  in  rates, 
and  therefore  no  necessity  for  the  pooling  of  revenue 
for  this  reason.  What  competition  there  may  be  in 
rates  is  a wholesome  competition.  The  effect,  there- 
fore, of  permitting  pooling  would  be  to  destroy  all 
competition  both  in  rates  and  service,  and  it  is  com- 
petition in  service  which  the  shippers  particularly 
desire. 

The  times  when  pooling  may  properly  be  permitted, 
are  at  times  of  great  crises  when  the  transportation 
systems  must  be  operated  as  a whole.  Then  pooling 
is  necessary  in  order  properly  to  protect  the  revenues 
of  a carrier  from  whom  traffic  may  be  diverted. 

We  therefore  believe  that  the  power  of  the  Com- 
mission to  approve  pooling  ought  to  be  confined  to 
times  of  great  emergency  when  it  becomes  necessary 
to  divert  traffic  from  one  line  in  order  that  transpor- 
tation may  be  conducted  most  effectively. 

4.  State  rates. 

The  provisions  in  both  bills  seem  adequate  to  con- 
trol the  unfortunate  situation  now  existing  in  connec- 
tion with  discriminatory  state  rates. 

5.  Suspension  of  rates. 

The  provision  of  either  bill  would  be  satisfactory. 

6.  Period  of  enforcement  of  Commission’s  orders. 

At  the  present  time  the  orders  of  the  Commission 
expire  at  the  end  of  two  years.  The  Esch  Bill,  we 
think,  wisely  eliminates  this  restriction  on  time. 
There  appears  to  be  no  such  provision  in  the  Cummins 
Bill. 
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7.  Control  over  water  transportation. 

The  original  Escli  Bill  gave  to  the  Commission 
power  over  port-to-port  rates.  This  was  eliminated 
in  the  bill  finally  reported  to  the  House,  and  the  bill 
as  reported  was  passed.  We  sincerely  trust  that  no 
effort  to  give  to  the  Commission  control  over  water 
rates  to  this  extent  will  be  successful.  We  must  have 
as  large  a measure  of  water  competition  as  possible, 
and  the  making  of  port  rates  rigid  to  such  an  extent 
that  they  can  only  be  changed  upon  thirty  days’  notice 
would  tend  to  eliminate  competition,  and  would  be  in 
the  interests  of  nobody  unless  it  be  the  rail  carriers. 
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